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 Abstract : This study is motivated by the tension 
between legal certainty and justice in the application 
of force majeure in modern business contracts during 
the COVID-19 pandemic, when force majeure 
clauses often fail to protect structurally weaker 
parties. This study aims to critically examine the 
concept, application, and interpretation of force 
majeure in the Indonesian contract law system and 
reconstruct it as an instrument for correcting 
injustice that is oriented towards balancing the 
interests of the parties. The research uses a normative 
legal method with a legislative and conceptual 
approach, relying on the analysis of primary, 
secondary, and tertiary legal materials collected 
through literature studies and analyzed qualitatively 
and prescriptively. The results show that force 
majeure in practice is more often operated as a 
formalistic exculpatory mechanism than as a means 
of fair risk redistribution, so that the burden of 
pandemic losses tends to be concentrated on small 
businesses and parties with weak bargaining 
positions. Through the integration of corrective and 
distributive justice theories, the principle of freedom 
of contract, good faith, and public policy in times of 
crisis, this study offers a layered interpretive 
framework that encourages renegotiation, 
proportional loss sharing, and protection of 
vulnerable parties. These findings imply the need to 
redesign force majeure clauses, strengthen the 
orientation toward justice in contract dispute rulings, 
and develop policies that synergize private contracts 
with social justice objectives. The agenda for further 
research remains open. 
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INTRODUCTION 

Modern business contracts are fundamentally built upon the principles of freedom of contract 
and pacta sunt servanda, which require that every valid agreement shall operate as law for the 
parties. Within its normative framework, civil law idealizes the creation of certainty, stability, and 
predictability in legal relations through the explicit regulation of rights and obligations in the 
contractual clauses (Rambe & Sekarayu, 2022). However, behind this ideality lies a classic problem: 
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how the law responds to extraordinary events that shake the foundational assumptions of the 
contract, particularly when such events create imbalances and the potential for injustice to one of 
the parties. 

One of the normative instruments designed to address this issue is the concept of force 
majeure. In the doctrine of the law of obligations, force majeure is positioned as a justificatory or 
exculpatory ground that releases the debtor from liability for non-performance due to events 
beyond their control. Normatively, this concept is intended not merely as a “technical escape route” 
from breach of contract, but as a mechanism of justice (corrective and distributive justice) that 
regulates the redistribution of risk when factual realities change in an extreme and unforeseeable 
manner (Payuwaha, 2020). Thus, force majeure lies at the intersection of legal certainty and 
contractual justice. 

The COVID-19 pandemic presents the most serious test to this theoretical construct. Since its 
emergence, the pandemic has triggered massive disruptions in supply chains, restrictions on 
mobility, closure of business premises, declining purchasing power, and liquidity crises across 
various economic sectors. In the sphere of legal reality, business actors ranging from multinational 
corporations to MSMEs have faced difficulties in fulfilling contractual obligations that initially 
appeared reasonable and performable. It is at this point that the tension between the strict 
enforcement of contractual performance and the demands of substantive justice becomes 
increasingly pronounced. 

In the context of Indonesia’s legal jurisdiction, the regulatory response to COVID-19, ranging 
from social restriction policies and the declaration of a public health emergency to various 
economic stimulus measures, has had a direct impact on the performance of business contracts. 
Many parties have attempted to qualify the pandemic and its derivative government policies as 
force majeure, while others insist on viewing the pandemic as a business risk that “ought to have 
been reasonably anticipated.” (Putri, 2023). This phenomenon has given rise to numerous disputes, 
both before the courts and through alternative dispute resolution mechanisms, reflecting a lack of 
coherence between the ideality of the norms and their practical application. 

Normatively, Indonesian positive law is not entirely silent. Provisions on force majeure can 
be traced in the general rules of obligations, particularly those relating to impossibility of 
performance and the discharge of the debtor’s liability. At the contractual level, business actors also 
commonly include force majeure clauses specifying certain events such as war, natural disasters, 
riots, or governmental actions. However, a global pandemic of the scale and duration of COVID-
19 is not always explicitly articulated in such clauses, thereby creating a wide interpretive space 
and the potential for disparate judicial and arbitral decisions. 

On the other hand, modern business contracts are evolving within a digital and globalized 
economic landscape characterized by cross-border transactions, the use of electronic platforms, 
and standardized clauses that tend to follow “template” formats and are dominated by parties with 
superior economic and informational power (Arifin et al., 2021). In such a situation, contractual 
justice is often reduced to mere formal compliance with the text of the contract, while the substance 
of risk allocation is rarely examined from the perspective of the parties’ equality of bargaining 
position. The COVID-19 pandemic has exposed the weakness of this structure, as force majeure 
clauses that were previously regarded as mere “formalities” have suddenly become decisive 
determinants of business continuity. 

Recent studies, both at the national and global levels, have begun to re-examine the relevance 
and limits of force majeure in the context of the pandemic. A number of scholarly works highlight 
the criteria for events that may be classified as force majeure, the causal relationship between the 
pandemic and non-performance, as well as the differential treatment of contracts concluded before 
and after the onset of the pandemic. In several jurisdictions, there is a growing trend to interpret 
the pandemic as an extraordinary event that can trigger mechanisms of renegotiation or 
contractual adjustment, whereas in other jurisdictions, emphasis is placed on the parties’ 
responsibility to anticipate global risks (Muskibah et al., 2023). 

In Indonesian legal literature, studies on force majeure during the COVID-19 period have 
also begun to develop. Most research focuses on normative analysis of the regulation of supervening 
events in civil and contract law, including its linkage with sectoral policies such as credit 
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restructuring, payment relief, or the adjustment of other financial obligations. There is also 
discussion on how certain types of business contracts such as lease agreements, goods distribution, 
and construction services have dealt with force majeure claims during the implementation of social 
restrictions and similar government measures. 

Nevertheless, many of these studies still predominantly position force majeure as a legal-
technical issue concerning whether or not the constituent elements of a supervening event are 
fulfilled in a given case. The dimension of justice as a fundamental value that ought to guide the 
interpretation and application of force majeure is often not examined in depth. In fact, theories of 
justice such as commutative and distributive justice, corrective justice, as well as procedural and 
substantive justice offer a rich conceptual toolkit for assessing whether the reallocation or 
imposition of risk due to the pandemic has truly aligned with the parties’ sense of justice. 

This gap reveals a dissonance between the law as it develops in society and the realities on the 
ground. At the normative level, force majeure is intended as a fair mechanism to address 
impossibility of performance arising from events beyond the parties’ control. In practice, however, 
a purely textual and formalistic interpretation of contractual clauses or statutory provisions may in 
fact generate new forms of injustice for example, when economically weaker parties are still 
compelled to bear substantial risks because force majeure clauses have been drafted in a way that 
structurally favors the dominant party. 

From an empirical standpoint, the COVID-19 pandemic also demonstrates that the impact of 
contractual non-performance is not distributed evenly. Small and medium enterprises, commercial 
tenants, minor suppliers in global supply chains, as well as business actors in sectors severely 
affected by mobility restrictions, have borne a significantly heavier burden compared to large 
enterprises that possess capital reserves, access to financing, and stronger contractual bargaining 
power (Rahadi & Wardiman, 2022). This asymmetry raises an important question: to what extent 
can the concept of force majeure in modern business contracts function as an instrument for 
correcting injustice, rather than merely as a juridical justification?. 

In this context, the central legal issue that arises is how to conceptualize force majeure from 
the perspective of justice in modern business contracts, particularly in the setting of the COVID-19 
pandemic. Has the formulation and application of force majeure within the Indonesian legal system 
reflected a balanced protection of the parties’ interests, or has it instead reinforced the dominant 
position of certain business actors?. 

From the perspective of legal development, it is important to re-examine the theoretical 
foundations of force majeure in civil law, including its relationship with the principles of freedom 
of contract, good faith, and reasonableness. Modern contract law theories that emphasize the duty 
to cooperate, the duty to mitigate loss, and the principle of rebus sic stantibus can serve as a basis 
for assessing whether modern business contracts ought to be more flexible in responding to extreme 
changes in circumstances. Meanwhile, from the standpoint of theories of justice, it is necessary to 
analyze how the principles of corrective, distributive, and procedural justice can be operationalized 
in the drafting and interpretation of force majeure clauses. 

In this regard, this study is intended to pursue several objectives. First, to undertake an in-
depth examination of the concept of force majeure in Indonesian contract law and its application 
in modern business contracts affected by the COVID-19 pandemic. Second, to evaluate the extent 
to which this concept and its practical implementation align with the principles of justice that 
constitute the philosophical and theoretical foundation of civil law. 

Furthermore, this study is directed toward constructing a conceptual framework of force 
majeure that is more responsive to considerations of justice in the context of modern business 
contracts. By treating the COVID-19 pandemic as a socio-juridical laboratory, this research seeks 
to formulate justice-based parameters that can guide the drafting, interpretation, and application 
of force majeure clauses, so that they not only provide legal certainty but also embody the 
substantive justice values expected by the parties and by society at large. 

From the standpoint of novelty, this article does not merely reiterate the classical debate over 
the existence or non-existence of force majeure under pandemic conditions, but rather seeks to 
shift the focus toward the dimension of justice inherent in that concept. The integration of 
normative-doctrinal analysis, mapping of contractual practices in Indonesia during the COVID-19 
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period, and the elaboration of theories of justice is expected to yield a new perspective on how force 
majeure ought to be constructed in modern business contracts. In this way, the study offers both 
theoretical and practical contributions to the development of Indonesian contract law in an era of 
global uncertainty. 

Finally, this study on “Force Majeure in the Perspective of the Concept of Justice in Modern 
Business Contracts: A Study of the COVID-19 Pandemic” is expected to respond to the need for 
legal thought that is grounded not only in the text but also in sensitivity to the social and economic 
realities of the contracting parties. Amid the growing complexity of global risks, reconstructing an 
understanding of force majeure that is oriented toward justice has become an urgent agenda for 
the development of legal science, the formulation of public policy, and the drafting and 
enforcement of business contracts in Indonesia. 
 
METHODS 

The research method employed in this study is normative legal research with a doctrinal 
research design, focusing on conceptual analysis and normative interpretation, making it 
appropriate for addressing questions regarding the reconstruction of force majeure as an 
instrument for correcting injustice in modern business contracts during the COVID-19 pandemic, 
as well as its application from the perspective of balancing the parties’ interests based on principles 
of justice. The subjects of the research are not individuals or institutions, but rather legal norms 
and juridical concepts contained in statutes, legal doctrine, and relevant court decisions. The 
approaches used are the conceptual approach, to unpack and reconstruct the concepts of force 
majeure, contractual justice, and the balance of the parties’ interests, and the statute approach, to 
systematically examine the regulation of force majeure and the underlying principles of contract 
law within the Indonesian legal system.  

Data are collected through library research on primary legal materials (legislation relating to 
contracts and COVID-19–related policies), secondary legal materials (literature, scholarly journals, 
doctrinal commentaries, and prior research), and tertiary legal materials (legal dictionaries and 
encyclopedias), using a sequential and documented tracing procedure to ensure replicability. All of 
these legal materials are then analyzed qualitatively and normatively through systematic and 
teleological methods of interpretation, as well as content analysis and prescriptive analysis, in order 
to formulate arguments concerning the extent to which the concept and application of force 
majeure in modern business contracts are aligned with principles of justice, while at the same time 
offering a conceptual reconstruction that is more responsive to the asymmetries identified in the 
background and problem formulation of the research. 
 
RESULTS AND DISCUSSION 
Force Majeure Reconstruction as an Instrument for Correcting Injustice in Modern Business 
Contracts During the COVID-19 Pandemic 

The substantive findings of this research indicate that the concept of force majeure in classical 
contract law is constructed within a relatively narrow framework: it is understood primarily as a 
supervening event that excludes the debtor’s fault because performance has become impossible to 
carry out. The emphasis on objective impossibility and the absence of personal fault has led to force 
majeure being positioned more often as a “liability-releasing” mechanism rather than as an active 
tool for correcting an unequal distribution of risk. In modern business contracts, particularly those 
employing standard-form clauses, this position generates a theoretical problem: on the one hand, 
the principles of freedom of contract and pacta sunt servanda are strictly upheld; on the other hand, 
there is no guarantee that the resulting allocation of risk is genuinely fair, especially when one of 
the parties occupies a weaker bargaining position (Muhammad & Nugroho, 2021). 

When the COVID-19 pandemic broke out and generated massive disruption to economic 
activity, this classical construction came under serious strain. The analysis of contractual practice 
during the pandemic period shows that many force majeure clauses were drafted in a generic 
manner, relying on a closed list of events, or even merely referring to the term “force majeure” 
without sufficient elaboration (Fadlan &Fidhayanti, 2024). In situations where social restrictions, 
regional lockdowns, and governmental administrative measures affected virtually all lines of 
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business, the parties most severely impacted were not always able to invoke these clauses, as they 
were deemed not to satisfy the elements of force majeure when interpreted textually. It is at this 
point that the gap becomes evident between the corrective function of justice that is philosophically 
expected and the way the norm is operationalized in practice. 

More specifically, this study finds that in many modern business contracts involving large 
enterprises on the one hand and small or medium enterprises on the other, force majeure clauses 
actually crystallize structural inequality. Large business actors, supported by legal counsel and 
access to international contract standards, tend to formulate clauses that narrow the scope of their 
own liability while simultaneously imposing onerous mitigation obligations on their weaker 
counterparts. In pandemic conditions, when the adaptive capacity of small businesses is eroded by 
limited capital and infrastructure, such clause models foster a form of “formal justice” that is 
substantively hollow: the contract is indeed performed according to its text, but the actual burden 
of loss accumulates on parties whose position has been vulnerable from the outset (Patria & Rokhim, 
2025). 

From the perspective of theories of justice, particularly distributive and corrective justice, this 
configuration demonstrates the need to reconstruct the concept of force majeure so that it does not 
stop at the question of “whether the formal requirements of a supervening event are fulfilled,” but 
moves toward the question of “how losses and risks arising from extraordinary events should be 
allocated fairly between the parties.” An Aristotelian approach to corrective justice implies the 
necessity of a balancing mechanism when one party bears a disproportionate loss as a result of an 
event that could neither be predicted nor controlled (Wibowo, 2019). Meanwhile, the perspective 
of distributive justice calls for a rereading of contractual clauses by taking into account the socio-
economic positions of the parties, the nature of the business, and the systemic impact of the 
pandemic on particular sectors (Irawan & Sulistyo, 2022). 

This study also integrates modern contract theories that emphasize the role of good faith and 
the duty to cooperate in contractual relationships (Suprapti & Tarigan, 2021). The findings indicate 
that in many pandemic-related disputes, parties who attempted to renegotiate their contracts in 
good faith and to seek more proportionate burden-sharing arrangements actually had a greater 
chance of achieving outcomes that approximate substantive justice, compared to those who insisted 
on a rigid reading of force majeure clauses. This suggests that the reconstruction of the force 
majeure concept should be directed not only at re-drafting the clauses themselves, but also at 
strengthening the role of good faith and the mutual duty of assistance in dealing with extraordinary 
circumstances. 

From the perspective of legal policy, the government’s response in the form of various 
regulations and stimulus measures during the pandemic can be read as an implicit 
acknowledgment that the burden of risk arising from COVID-19 cannot be borne individually by 
the parties through ordinary contractual mechanisms. Policies on the restructuring of obligations, 
payment relaxations, and adjustments to the performance of contractual duties indicate that the 
national legal framework itself recognizes the need for a collective redistribution of risk (Sufiarina 
& Wahyuni, 2020). These findings support the argument that the reconstruction of force majeure 
as an instrument for correcting injustice ought to be aligned with broader policy directions, so that 
modern business contracts are not detached from the public policy context aimed at protecting 
business continuity and economic stability. 

Building on these overall findings, the reconstruction of force majeure proposed in this study 
operates on two levels. At the conceptual level, force majeure is repositioned not merely as an 
exculpatory ground, but as a justice-oriented mechanism for recalibrating the distribution of risk 
in extraordinary situations, by incorporating the parameters of corrective, distributive, and 
procedural justice as assessment criteria. At the operational level, it is recommended to develop a 
model force majeure clause that explicitly recognizes pandemics and related governmental policies 
as triggers, opens up a mandatory space for renegotiation to be pursued by the parties, and 
establishes a shared obligation to mitigate losses proportionally in accordance with each party’s 
respective capacity (Syamsiah, 2020). 

Thus, it can be understood that force majeure in modern business contracts during the 
COVID-19 pandemic needs to be reconstructed through a richer theoretical approach and legal 
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policies that are more sensitive to structural inequalities. Such reconstruction transforms force 
majeure from being merely an “escape clause” exploited by stronger parties to evade responsibility 
into an instrument for correcting injustice that integrates the principles of freedom of contract, 
legal certainty, and substantive justice. The results of this normative analysis provide a foundation 
for developing more balanced practices of contractual drafting and interpretation, while at the 
same time strengthening the role of contract law as a means of fair risk distribution amid the 
dynamics of global crises. 

The discussion of the research findings on the reconstruction of force majeure as an 
instrument for correcting injustice in modern business contracts during the COVID-19 pandemic 
demonstrates that the core issue is not merely whether the formal elements of a supervening event 
are satisfied, but how the distribution of risk and the allocation of losses are shaped through the 
construction of contractual clauses and the manner in which they are interpreted. The data 
processed in this study through mapping patterns of force majeure clauses, analyzing dispute cases, 
and conducting doctrinal examinations indicate that, in practice, the concept of force majeure 
functions more as an exculpatory shield than as a justice-oriented mechanism capable of correcting 
structural imbalances between the parties. Accordingly, these results directly test the basic 
assumption set out in the background that the COVID-19 pandemic constitutes a “stress test” for 
the edifice of traditional contract law. 

One of the key findings that emerges from the analysis of normative data and contractual 
practice is the tendency to draft force majeure clauses in a highly formalistic and closed manner, 
relying on an enumerated list of specific events without providing sufficient space for global-scale 
emergencies such as a pandemic. The drafting of clauses in this way makes the applicability of force 
majeure heavily dependent on a word-for-word correspondence between the event that occurs and 
the wording of the clause, rather than on a substantive assessment of whether the event has in fact 
disrupted the ability to perform in a reasonable manner (Kunarso & Sumaryanto, 2020). This 
explains why, in many disputes, force majeure claims were rejected not because the pandemic had 
no impact, but because it was not explicitly covered by the wording of the clause. This fact supports 
the contention that the classical construction of force majeure is insufficiently adaptive to 
contemporary risks. 

The data analysis also reveals an asymmetric pattern in the design of modern business 
contracts: parties with greater bargaining power tend to shape force majeure clauses in a way that 
primarily protects their own interests, for example by imposing onerous mitigation obligations on 
the other party, narrowing the categories of events recognized as force majeure, or even 
reallocating pandemic-related risks as ordinary business risks. In contracts involving small or 
medium-sized enterprises, this configuration deprives force majeure of its corrective function, 
because the normative framework has from the outset not been designed to distribute risks in a 
balanced manner (Sufiarina & Wahyuni, 2020). These findings reinforce the legal issue raised: that 
contractual inequality can, in fact, be “legalized” through force majeure clauses that appear neutral 
in form but are substantively one-sided. 

From the perspective of theories of justice, these findings appear to run counter to the essence 
of corrective and distributive justice that ought to animate contractual relations. Corrective justice 
presupposes that when an extraordinary event occurs which causes losses that cannot be fully 
controlled by the parties, the law should intervene to rectify any disproportionate allocation of those 
losses. However, the data show that in many cases, the burden of pandemic-related losses has in 
fact settled on parties who are economically or structurally weake (Ramadhan et al., 2022). On the 
other hand, the principle of distributive justice which requires that burdens be allocated on the 
basis of the parties’ respective capacities and vulnerabilities is scarcely reflected either in the 
contractual texts or in the way judges and arbitrators interpret force majeure. The disparity 
between this reality and the foundational concepts of justice theory underpins the urgency of 
reconstructing the concept of force majeure. 

The nexus between the research findings and the concepts of good faith and the duty to 
cooperate also appears to be significant. Qualitative data gathered from dispute-resolution practice 
show that parties who prioritize renegotiation and dialogic adjustment of performance during the 
pandemic generally achieve more balanced solutions than those who merely take refuge behind the 
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wording of the clause or interpret force majeure in a rigid manner (Kahraman, 2022). This fact 
confirms that the reconstruction of force majeure cannot stop at the level of terminology, but must 
also incorporate a strengthened role for good faith as an operational principle. In other words, force 
majeure must be understood in conjunction with an active duty to seek the most equitable solution, 
rather than merely as a passive ground for escaping liability. 

From the standpoint of legal policy, the analysis of regulations and government measures 
during the pandemic reveals a tendency on the part of the state to acknowledge that the burden of 
the crisis cannot be borne entirely by individual business actors through private contractual 
mechanisms. Programs for restructuring obligations, payment relaxations, and various economic 
stimulus schemes indicate that pandemic-related risks must be distributed collectively and cannot 
be placed solely on the shoulders of the weakest parties. When these findings are linked to the 
concept of force majeure, a lack of coherence becomes apparent: on the one hand, public policy is 
moving in the direction of risk redistribution; on the other hand, contractual texts and interpretive 
practices remain trapped within an individualistic and formalistic logic (Nathania & Yuri, 2025). 
This discrepancy reinforces the argument that the reconstruction of force majeure must be aligned 
with legal policy directions that are more inclusive of social justice. 

The discussion also shows that reconstructing force majeure as an instrument for correcting 
injustice does not imply negating the principles of legal certainty and freedom of contract. The 
normative data analyzed indicate that Indonesian contract law has, in essence, already provided 
room for teleological and systematic interpretation that enables judges to emphasize justice and 
reasonableness in exceptional circumstances (Muskibah & Hidayah, 2020). By making use of this 
space, force majeure can be repositioned not as a threat to legal certainty, but as a safety valve that 
prevents the rigid application of contracts when factual realities have changed dramatically. Thus, 
the reconstruction proposed here does not contradict existing theories; rather, it actualizes the 
latent potential for justice already embedded in the general principles of civil law. 

More concretely, the processing of normative and contractual data in this study leads to the 
proposal of new parameters for drafting and interpreting force majeure clauses. These parameters 
include the explicit recognition of pandemic events and related government policies as categories 
of supervening events, the parties’ obligation to pursue renegotiation as a first step before any 
complete release from liability, and consideration of the parties’ relative economic capacities in 
apportioning the burden of loss (Andrianti et al., 2021). When these parameters are tested against 
the dispute patterns analyzed, it becomes apparent that their application has the potential to reduce 
the intensity of inequality in dispute outcomes, because they open space for more proportionate 
solutions such as postponement of performance, price adjustments, or partial reduction of 
obligations rather than unilateral termination that heavily burdens one of the parties. 

On the other hand, it cannot be denied that a reconstruction of force majeure that is more 
justice-oriented also raises concerns about an expanded scope of discretion and heightened 
outcome uncertainty. The discussion of these concerns shows that such risks can be minimized 
through the formulation of more measurable and consistent assessment standards, both in 
contractual drafting guidelines and in jurisprudence. By establishing clear standards for example, 
regarding the degree of interference with performance that may reasonably be considered 
“substantial,” or indicators of loss that may be deemed “disproportionate” judges and arbitral 
tribunals can still maintain consistency in their decisions, while the parties are provided with 
clearer guidance when drafting contracts. Accordingly, the claim that the reconstruction of force 
majeure automatically weakens legal certainty is not fully supported by the results of the analysis. 

The discussion also shows that, rather than being in conflict, the reconstruction of force 
majeure is in fact compatible with contemporary developments in contract theory, which conceive 
of contracts as long-term relationships (relational contracts) that require adaptive flexibility in 
response to changing circumstances. The COVID-19 pandemic is an extreme example of such 
change, compelling a reassessment of contracts that were drafted on the assumption of stability. 
Conceptual and practical data indicate that the contracts which successfully withstood the crisis 
are those that, from the outset, provided room for adaptation through mechanisms of adjustment 
and consultation, rather than those that closed off all avenues except cancellation or forced 
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termination (Houssaini & Marghich, 2022). This supports the hypothesis that the reconstruction of 
force majeure is consistent with a more relational and responsive contract paradigm. 

The practical implications of this discussion for the business community and the legal 
profession are considerable. For business actors, the research findings signal that the design of force 
majeure clauses can no longer be treated as a “standard part” simply lifted from a template, but 
must instead be deliberately crafted as a fair risk-management tool. For advocates, notaries, and 
legal consultants, this reconstruction demands a stronger command of theories of justice and legal 
policy so that the contractual advice they provide is not only formally valid, but also ethically and 
socially defensible when tested in times of crisis. For judges and arbitrators, these findings offer the 
perspective that an interpretation of force majeure that is sensitive to the pandemic context is not 
a deviation, but rather a creative application of the principles of justice and reasonableness. 

Finally, this discussion confirms that the reconstruction of force majeure as an instrument for 
correcting injustice in modern business contracts during the COVID-19 pandemic is a logical 
response to the misalignment between foundational concepts, contractual practice, and the realities 
of a global crisis. The claim that force majeure must be repositioned is supported by the normative 
data, contractual patterns, and dispute-resolution dynamics processed in this study, and is 
consistent with theories of justice as well as developments in modern contract theory. By placing 
justice as the primary orientation, without disregarding legal certainty and freedom of contract, 
force majeure can be reconstructed as a mechanism that not only responds to crises, but also 
strengthens the resilience and legitimacy of modern business contracts amid recurrent global 
uncertainty. 
 
Application and Interpretation of Force Majeure in the Indonesian Contract Law System from the 
Perspective of Balancing the Interests of the Parties Based on the Principle of Fairness 

The application and interpretation of force majeure in the Indonesian law of contracts 
essentially rest on a normative construction derived from the general provisions on obligations and 
from fundamental principles such as freedom of contract, pacta sunt servanda, good faith, and 
reasonableness. The analysis of primary and secondary legal materials shows that, conceptually, 
the legal system provides space to exclude or adjust contractual obligations when extraordinary 
events occur that lie beyond the parties’ control. However, the manner in which these norms are 
operationalized through contractual clauses and practical interpretation does not always align with 
the aim of justice, thereby raising the question of whether the application of force majeure during 
the COVID-19 pandemic has truly reflected a balance of interests between the parties, or has 
instead reinforced pre-existing structures of inequality (Yunita, 2022). 

More specifically, the mapping of modern business contracts analyzed in this study shows 
that the wording of force majeure clauses varies widely, ranging from highly generic to very 
detailed and technical. This variation has a direct impact on patterns of interpretation and 
application in practice. In contracts drafted by business actors with strong bargaining positions, 
force majeure clauses are often structured in such a way as to provide broad protection for those 
parties, while the protective space available to their weaker counterparts becomes limited. The 
normative and contractual data processed in this study indicate that, in pandemic conditions, these 
differences in clause design have resulted in markedly different outcomes in the allocation of losses, 
even though the parties have been confronted with similar factual disruptions (Mawanda & 
Muhshi, 2019). 

Another finding that emerges from the juridical analysis of dispute-resolution practice is the 
tendency of some decision-makers both in the courts and in alternative dispute resolution forums 
to adhere to a formalistic approach when assessing whether the elements of force majeure have 
been satisfied. The assessment is often focused on whether a specific event is listed in the clause, or 
on the extent to which performance has become absolutely “impossible,” without giving adequate 
consideration to the drastic changes in economic conditions and regulatory frameworks brought 
about by the pandemic (Lina Habibah, 2021). Such an approach may be consistent with a narrow 
reading of pacta sunt servanda, but it is not always in line with the principle of justice, as it 
disregards the fact that the parties’ actual ability to perform has been eroded in a disproportionate 
manner. 
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When these findings are viewed through the lens of justice theory, particularly corrective and 
distributive justice, it becomes apparent that an overly rigid interpretation of force majeure tends 
to disregard the dimension of balancing the parties’ interests. Corrective justice demands the 
rectification of an unequal allocation of losses resulting from events beyond the control of both 
parties, while distributive justice requires that burdens be apportioned on the basis of capacity, 
vulnerability, and each party’s relative contribution to the risk (Wibowo, 2018). The data analyzed 
show that interpretive practices which fail to incorporate these considerations risk shifting the bulk 
of the losses onto the weaker party, merely because the contractual text or normative construction 
is read literally without sensitivity to the crisis context (Siombo & Waluyo, 2020). 

From the perspective of legal system theory, the research findings indicate a lack of 
synchronization among three core elements: legal substance, enforcement structure, and the legal 
culture of the actors involved. At the level of substance, the regulation of supervening events and 
the general principles of obligations actually provide a “justice gap” through the concepts of good 
faith, reasonableness, and teleological interpretation. However, at the structural level, the practices 
of law enforcement institutions and dispute-resolution mechanisms tend to be oriented toward 
textual certainty, while at the level of legal culture, contracting parties still regard force majeure 
clauses merely as formal components rather than as instruments of risk management and justice 
(Kamilah et al., 2025). This combination of inconsistencies explains why the application and 
interpretation of force majeure during the pandemic have not yet been fully oriented toward 
balancing the interests of the parties. 

The analysis of government policies during the pandemic such as programs for restructuring 
obligations, payment relaxations, and economic stimulus adds another dimension that enriches the 
legal construction of force majeure. When these policies are linked to private contracts, they 
demonstrate that the state itself acknowledges the need for risk redistribution in extraordinary 
situations (Rahman et al., 2022). The research findings show that when such public policies are 
used as interpretive references, the interpretation of force majeure has the potential to become more 
aligned with the principles of justice and balance of interests, because judges and arbitrators can 
appreciate that contracts do not exist in a vacuum, but rather operate within a regulatory ecosystem 
that explicitly seeks to mitigate the impact of the crisis on vulnerable parties. 

Building on these overall findings, the legal construction proposed in this study positions the 
application and interpretation of force majeure within a layered interpretive framework that 
integrates the principles of freedom of contract, legal certainty, and justice. At the first layer, 
interpretation still begins with the wording of the clause and the applicable statutory provisions, in 
order to preserve certainty for the parties. At the second layer, interpretation must incorporate the 
principles of good faith and reasonableness, which require that the parties not misuse force majeure 
clauses to shift the entire burden onto weaker counterparts. At the third layer, interpretation is 
supported by the principles of corrective and distributive justice, as well as crisis-related public 
policies, to ensure that the ultimate outcome does not produce new inequalities that run counter to 
broader socio-economic objectives. 

Thus, the application and interpretation of force majeure in the Indonesian contract law 
system that is oriented toward balancing the parties’ interests on the basis of principles of justice is 
not only conceptually feasible, but also supported by the normative and policy analysis developed 
in this study. Force majeure needs to be understood and practiced not merely as a technical clause 
for extinguishing liability, but as an instrument for guiding the fair allocation of risk in times of 
crisis. If this layered construction is consistently adopted by contract drafters, legal practitioners, 
and law-enforcement institutions, the Indonesian contract system will be better equipped to 
accommodate the dynamics of global uncertainty without sacrificing substantive justice for the 
parties bound by it. 

The discussion on the application and interpretation of force majeure in the Indonesian 
contract law system from the perspective of balancing the parties’ interests on the basis of principles 
of justice departs from the analysis of normative and contractual data, which reveals a gap between 
the ideal construction found in legal texts and actual practice in the field. Primary legal materials 
in the form of provisions on obligations, relevant jurisprudence, and force majeure clauses in 
various modern business contracts during the COVID-19 pandemic are analyzed qualitatively to 
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identify dominant interpretive patterns. From this data-processing process, it emerges that although 
doctrinally force majeure is intended to respond to extraordinary events that interfere with the 
performance of obligations, in practice its interpretation is often not directed toward balancing the 
parties’ interests, but rather toward preserving the risk structure that has been unilaterally 
constructed in the contract. 

Conceptually, the starting point of this analysis is the hypothesis that an application and 
interpretation of force majeure consistent with principles of justice should be capable of 
accommodating extreme changes in factual circumstances without sacrificing parties who are 
structurally weaker. When the data on contractual clauses and their modes of interpretation are 
processed, it becomes apparent that force majeure provisions are often treated as neutral technical 
instruments, whereas in reality they are heavily imbued with choices about risk allocation. The 
contracts examined reveal a tendency on the part of economically dominant parties to formulate 
force majeure clauses in such a way that maximal protection is anchored in their favor, while 
obligations and risks continue to rest on the other party (Kamilah et al., 2025). This fact supports 
the claim that the current mechanisms for applying force majeure are not yet fully oriented toward 
balancing the parties’ interests. 

The processing of data on dispute-resolution practices during the COVID-19 pandemic, 
whether through court decisions or reports of private settlements, shows that the interpretive 
approaches employed by law enforcers and practitioners remain predominantly formalistic. The 
assessment of whether the requirements of force majeure have been satisfied often stops at the 
question of whether the pandemic event or government measures are expressly stipulated in the 
clause, and whether performance has become absolutely impossible, without any further analysis 
of the extent to which the event has disrupted the feasibility and reasonableness of performing the 
obligation (Bakung et al., 2022). The results of this data processing reveal a tendency to equate 
justice with literal adherence to the contractual text, making it difficult for more substantive 
principles of justice to enter as primary considerations. 

When these findings are linked to the foundational concepts of freedom of contract and pacta 
sunt servanda, it becomes apparent that both are often understood in a narrow sense as an 
obligation to enforce the contractual text “as is,” even when the surrounding context has changed 
radically. Normative analysis shows that the Indonesian law of contracts in fact recognizes limits 
to freedom of contract through the concepts of good faith, reasonableness, public order, and justice; 
however, the practice data processed in this research indicate that these limits are rarely given 
serious operational effect in the interpretation of force majeure (Yunita, 2022). This leads to the 
provisional conclusion that the prevailing interpretive structure has not yet made optimal use of 
the corrective potential embedded in the general principles of civil law to balance the parties’ 
interests in times of crisis. 

From the perspective of corrective justice theory, the processing of normative and contractual 
data indicates that losses arising from the pandemic and restrictive government measures have 
often been concentrated on parties situated at the downstream end of the value chain, such as small 
suppliers, tenants, or business partners with limited capital. When these parties advance force 
majeure claims, the response frequently given by their contractual counterparts and by some legal 
interpreters is rejection on the grounds that such risks are part of ordinary business risk or are not 
covered by the wording of the clause (Yunita, 2022). This fact not only reveals an imbalance in the 
distribution of losses, but also confirms the hypothesis that the application of force majeure has not 
yet been utilized as a corrector of skewed risk allocation, and has instead functioned merely as a 
mechanism for testing formal congruence between the occurrence of an event and the wording of 
the clause. 

Conversely, from the perspective of distributive justice, the data show that the parties’ 
capacities to bear the economic impact of the pandemic differ significantly, yet contractual 
interpretation rarely takes these disparities into account. The contracts analyzed reveal that 
responsibilities for performance or sanctions for delay are often applied uniformly, without regard 
to the vulnerability of the parties’ respective business structures (Yunita Sugiastuti 2022). In this 
context, the claim that our system of contractual interpretation is neutral and fair becomes difficult 
to sustain, because its outcomes in fact widen the gap between strong and weak parties. This reality 
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supports the need to incorporate distributive justice parameters into the interpretive framework of 
force majeure, so that the allocation of losses can be adjusted to the respective capacities and 
vulnerabilities of each party. 

The processing of public policy data during the pandemic such as programs for restructuring 
obligations, payment relaxations, and fiscal stimulus shows that the state itself acknowledges that 
the burden of pandemic-related risk must not be placed entirely on individual business actors 
through private contracts. If these policies are situated as part of a broader normative context, then, 
logically, the interpretation of force majeure should likewise move in the direction of risk 
redistribution and the protection of vulnerable parties (Sufiarina & Wahyuni, 2020). This reveals 
a strong connection between the policy analysis results and the initial hypothesis that a just 
application of force majeure must be synchronized with the orientation of public policy, rather 
than standing apart in a private sphere that is sterile and detached from social considerations. 

Within the framework of legal system theory, the data analysis reveals a tension between 
relatively progressive legal substance, an enforcement structure that remains formalistic, and a 
legal culture among business actors that tends to regard force majeure clauses merely as contractual 
formalities. The substantive law opens space for teleological interpretation and the use of justice-
based principles; the structure tends to close off that space through narrow patterns of reasoning; 
while the legal culture of business actors does not encourage contractual innovation that favors 
balance and fairness (Nabhani & Arifin, 2025). The combination of these three elements explains 
why there is a substantial gap between the potential for justice afforded by the legal system and the 
reality of injustice produced in the actual application and interpretation of force majeure. 

From the processing of all the data, a reconstruction of the interpretive framework for force 
majeure that is oriented toward balancing the parties’ interests becomes indispensable. This 
framework positions the principle of freedom of contract not as a justification for locking weaker 
parties into one-sided risk schemes, but rather as a space for designing a rational and proportionate 
allocation of risk. Pacta sunt servanda is interpreted not merely as an obligation to abide by the 
contractual text, but as an obligation to honor the agreement as it ought to operate under normal 
conditions, with the recognition that in extraordinary circumstances adjustments are required in 
order to preserve the aims of justice. Thus, the results of the data analysis support the claim that 
the fundamental principles of civil law actually provide the foundation for a more equitable 
interpretation of force majeure. 

At the technical level, the contractual data analyzed point to several parameters that can be 
used as guidelines for assessing whether the application of force majeure already reflects a balance 
of interests. For example, whether the force majeure clause provides room for renegotiation before 
any complete release from obligations; whether there are provisions on the proportional allocation 
of losses; and whether the agreed dispute-resolution mechanism affords an opportunity to assess 
the parties’ concrete circumstances (Houssaini & Marghich 2022). When the contracts analyzed 
are compared on the basis of these parameters, it appears that those which incorporate such 
elements tend to produce more balanced dispute-resolution outcomes than contracts that contain 
only minimalistic and rigid force majeure formulations. 

This discussion also shows that reconstructing the manner in which force majeure is applied 
and interpreted does not conflict with established contract theory, but rather develops the potential 
already inherent within it. Relational contract theory, for example, has long emphasized the 
importance of flexibility and adaptation in contractual relationships, particularly when confronted 
with significant changes in the surrounding environment (De Freitas Rosa 2022). The processing 
of data during the pandemic in fact reinforces the relevance of this theory, because the contracts 
that were most capable of sustaining business relationships are those that allowed room for 
adaptation through justice-oriented interpretation, rather than those that rigidly insisted on a literal 
reading without regard to the crisis context. 

Ultimately, the synthesis of the various strands of data processing shows that the application 
and interpretation of force majeure in the Indonesian contract law system will only truly reflect a 
balance of the parties’ interests if it is read through the lens of active, rather than passive and 
formalistic, justice. The facts revealed in this research support the claim that an interpretation based 
solely on the contractual text, without taking into account capacity, vulnerability, and policy 
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context, will tend to perpetuate inequality. Conversely, an approach that integrates the principles 
of freedom of contract, legal certainty, and corrective distributive justice in interpreting force 
majeure demonstrates significant potential to produce more balanced dispute outcomes, while at 
the same time reinforcing the moral and social legitimacy of the contract law system itself in the 
face of global crises such as the COVID-19 pandemic. 
 
CONCLUSIONS 

This study concludes that the application and interpretation of force majeure in modern 
business contracts during the COVID-19 pandemic within the Indonesian legal system has not yet 
fully functioned as an instrument for correcting injustice, but remains heavily influenced by a 
formalistic construction of clauses and a narrow reading of the principles of freedom of contract 
and pacta sunt servanda. Normatively, the civil law framework in fact provides space for more 
equitable protection through the concepts of good faith, reasonableness, and supervening events; 
however, in contractual practice and dispute resolution, force majeure tends to be operated as an 
exculpatory mechanism that entrenches unequal risk allocation and burdens structurally weaker 
parties. Based on the analysis of concepts, norms, and practice during the pandemic, this research 
concludes that there is a need to reconstruct force majeure as a risk-redistribution mechanism 
oriented toward corrective and distributive justice, by placing renegotiation, proportional sharing 
of losses, and protection of vulnerable parties as the main pillars in re-reading contractual 
relationships in times of crisis. 

In terms of scholarly contribution, this research adds value by shifting the debate on force 
majeure from a mere question of satisfying the formal elements of a supervening event to a question 
of balancing the parties’ interests on the basis of principles of justice. The integration of corrective 
and distributive justice theories, the fundamental principles of contract law, and the direction of 
public policy during the pandemic produces a more comprehensive analytical framework for 
understanding how force majeure ought to be constructed in modern business contracts. 
Practically, the findings of this study offer a new orientation for contract drafters, legal 
practitioners, and law enforcers to no longer treat force majeure clauses as a “standard” and neutral 
component, but rather as a risk-management instrument that is consciously designed to prevent 
the concentration of losses on weaker parties and to preserve the continuity of business 
relationships amid extreme uncertainty. 

This study has several limitations that must be acknowledged honestly, while at the same time 
opening space for future research agendas. The approach employed is normative, with an emphasis 
on doctrinal and policy analysis, so that a broader empirical mapping of contractual drafting 
practices and patterns of judicial decisions across various types of disputes has not been fully 
explored. The focus of the study is also confined to the context of the COVID-19 pandemic and the 
Indonesian legal system, so that any generalization to other crisis regimes or different jurisdictions 
must be undertaken with caution. Going forward, empirical research is needed to map the practice 
of drafting force majeure clauses and the parties’ responses to crises, cross-country comparative 
studies to test the competitiveness and distinctiveness of the national construction, as well as 
interdisciplinary analyses that combine economic perspectives, sociology of law, and public policy 
in order to enrich the formulation of a force majeure model that is genuinely sensitive to justice in 
modern business contracts. 
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